No. 29264 -- Dodson v. Workers Compensation Division and Brown & Root

FILED RELEASED
Starcher, J_’ concurring: December 13, 2001 December 14, 2001
RORY L. PERRY II, CLERK RORY L. PERRY II, CLERK
SUPREME COURT OF APPEALS SUPREME COURT OF APPEALS
OF WEST VIRGINIA OF WEST VIRGINIA

Ourworkers compensationlaw isdesgned to providelimited bendfitstoany damant who
has*received personal injuriesin the course of and resulting fromtheir covered employment[.]”
W.Va. Code, 23-4-1 [1989] (emphasisadded). Theworkers compensation act does require that the
clamant be an *“ employee” -- but loosaly defines an employee asaperson “in the serviceof [an]
employer|] and enployed' by them for the purpose of carrying on theindustry, business, sarvice or work
in which [the employer is] engaged.” W.Va. Code, 23-2-1a(a) [1999].

Tofigureout if adamant wasinjured “inthe courseof” employment, you must look & the
time, place and manner of hisinjury: washein the workplace during work hours doing work-related
adtivities? Tofigureout if adamant’ sinjury “resulted from” employment, you must consder whether the
clamant wasbeng exposed to awork-rdated risk, so it can reasonably be sad that theinjury arose out
of the job.

When acandidatefor ajob goesto aplace at the behest of aprospective employer, and

istold by theemployer to perform apre-employment test or engagein some physicd fedt, the candidate

'Asthe mgjority opinion recognizesin Syllabus Point 3, remuneration is not a necessary
requirement for aclamant to be conddered as* employed” by anemployer. Thedictionary definition of
“employ” bolgersthisconcluson. “Employ” canmean*usetogood effect,” “ hire, engage, enlig, recruit,
enroll, sign (up), takeon, . .. keep, retain . . . utilize, gpply,” and soon. Payment in cashin return for
services rendered is not an absolute requirement of the statute, nor should it be.
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Isbeing tested to seeif he or she can do thejob. Occassiondly, while performing these testsfor the
employer thecandidateisinjured. Reason dictatesthat such injuriesare compensbleasawork-related
injury under W.Va. Code, 23-4-1.

Frg, theinjury isin the course of employment becausethe candidateis a aplace chosen
by the employer, during a time chosen by the employer, doing atask designated by the employer.

Second, theinjury resultsor arisesfrom theempl oyment becausethe candidateisbeing
exposed to risks comparable to risks that would occur intheworkplace. “[T]hevaue of any specidized
‘tryout’ test generaly liesinitsability toreproduce, or highlight, actual working conditions.” Laeng
Workmen’s Compensation Appeals Board, 494 P.2d 1, 8-9 (Cal. 1972). If you are exposing a
candidate for ajob to actua or reproduced working conditions, he is being exposed to risks of the
employment for the employer’ s benefit.

Third, thecandidateisacting “inthesarvice’ of theemployer -- thetestsbeing completed
Ina“tryout” are designed to ensure the candidate s capabl e of meeting the employer’ s service needs.
Generdly, the tests being completed are actud or reproduced working conditions -- and are thereby
desgned to further theemploye’ s* purpose of carrying ontheindusiry, business sarviceor work inwhich”
the employer is engaged.

Intheingtant case, Mr. Dodson gppeared a the Brown & Root office, a atime chosen
by Brown & Root, and was ordered to perform manual tasks designed to smulate the rigors of
employment. Mr. Dodsonwould beasked tolift heavy itemson aBrown & Root jobstewhere hecould
drain hisback -- and, not surprisngly, Brown & Root exposed Mr. Dodson tothe samerisk of injury at

the Brown & Root office, where hewas asked to lift aheavy item (abar suspended on achain bdow his
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knees). A jobwith Brown & Root required physica exertion -- accordingly, itsphysica agility test was
designed to seeif Mr. Dodson was physicaly capable of acting in the service of Brown & Root, and
whether hecould beemployed for the purposesof carrying out the* indudtry, business, serviceor work”
of Brown & Root. Under thisfact pettern done, | believethat Mr. Dodson’ sinjurieswere compensble.

Themgarity opinion sranstherecord to find an offer and acceptance of contractud terms
to support itsopinion that an employer-employee rel ationship existed between thedaimant and Brown &
Root. | believe this was unnecessary.

Professor Larson, inhistreatissonworkers compensationlaw, plainly satesthat when
acandidateisinjured whilegoing through apre-employment physca examinaion or tet, theinjury should
be compensable. He states:

Sinceworkers compensation law isprimarily interested in the question

[of] when therisks of the employment beginto operate, it is gppropriate,

quitegpart fromthestrict contract Stuation, to hold that aninjury during

atry-out period is covered, when that injury flows directly from

employment activitiesor conditions. . . . Itisalso gopropriatetotreat a

pre-employment physical examination as part of the employment].]

2 Larson’sWorkers' Compensation Law § 26.02[6] (“ Entering Premises Before Formal Hiring:
Try-out Periods and Physical Examinations Before Hiring”).

| believethat, inthefuture, when adamant isinjured whileengagingina“try-out” for a
job, the Divison should look to W.Va. Code, 23-4-1 to consder whether the daimant was acting “inthe
courseof” anassgnment by theemployer, and whether the dlamant’ sinjury “resulted from” somerisk

comparableto what would befaced onthejob. If o, thedamant waslikdy furthering theinterests of the

employer’ s business -- and accordingly, hisinjury iswork-related and compensible.



My dissenting colleagues make light of thefact that the damant was not on the company
payrall, and that Brown & Root required the claimant to pay to complete the pre-employment process
Therecord certainly showsthat Brown & Root went to greet lengthsto disanceitsdlf fromjob gpplicants,
and madeit dear that an gpplicant had to successtully completethe pre-employment processbefore being
hired. But thefact remains, Brown & Root exposed the claimant to work-related hazards for awork-
related purpose-- and to the extent the damant wasinjured in the course of and asaresult of thesework-
related hazards, he should be compensated under the workers' compensation scheme.?

Contrary to the assartions made by the dissenters, themgority’ sopinion doesnot convert
theworkers compensation syseminto ahedth insurance plan for prospectivejob candidates. Instead,
the sysem provideslimited benefitsonly for injuriesto candidatesthat occur in the course of and result from
the pre-employment testsrequired by theemployer. Injurieswhich areoutddethisscheme-- such asfrom
atripandfal intheemployer’ sparking lot whileleaving the pre-employment test -- would il fall within
the ambit of the tort system.

Themgority’ sopinion should, however, suggest tothe L egidaurethat some confusonill
exigsover the extent to which candidatesfor employment are consdered “ employees’ under W.Va.
Code, 23-2-1a(a) when those candidates areinjured in the course of apre-employment tryout or physca
examination. Accordingly, Legislative action may be necessary to clarify this situation.

| therefore respectfully concur.

And, of course, when acandidateisinjured in the course of and resulting from ajob-related
“tryout,” theemployer should recaivetheimmunity fromsuit provided by theworkers compensation act.
W.Va. Code, 23-4-6 [1991].



